
Extract from Hansard 
[COUNCIL - Wednesday, 6 April 2005] 

 p373b-376a 
Hon Peter Foss; Hon Dee Margetts; Hon Ljiljanna Ravlich 

 [1] 

PARTNERSHIP AMENDMENT BILL 2005 
Second Reading 

Resumed from 30 March. 

HON PETER FOSS (East Metropolitan) [8.35 pm]:  The opposition supports this bill, which is a very sensible 
measure.  I will give members some background to it.  Section 17 of the Partnership Act states -  

Where by any wrongful act or omission of any partner acting in the ordinary course of the business of 
the firm, - 

They are the critical words -  

or with the authority of his co-partners, loss or injury is caused to any person not being a partner in the 
firm, or any penalty is incurred, the firm is liable therefore to the same extent as the partner so acting or 
omitting to act. 

It then becomes a matter of factual inquiry as to whether a partner was acting in the ordinary course of business 
of the firm or with the authority of the partner’s co-partners.  How can that be proved?  What facts must be 
proved to show it?  A number of facts have been relied upon to show that a partner was either acting in the 
ordinary course of the business of the firm or with the authority of the partner’s co-partners.  Those reasons are 
listed in proposed section 17(2)(a)-(d) in the bill.  The most obvious reason is set out in proposed subsection 
(2)(a), which states - 

the partner obtained the agreement or authority of the partner’s copartners, or some of them, to be 
appointed or to act as a director of the corporation; 

Therefore, as soon co-partners allow another person to become a co-partner it can be said that the new co-partner 
acted with the authority of the partners.   

Proposed subsection (2)(b) states -  

remuneration that the partner receives for acting as a director of the corporation forms part of the 
income of the firm; 

Therefore, if a person takes leave of a professional partnership to become a director of another company and part 
of the person’s time as a partner of that firm is not devoted to the firm but is devoted to being a director, one 
would normally expect to have to account to one’s partners for the director’s fee.  Proposed subsection (2)(c) 
states -  

any copartner is also a director of that or any other corporation; 

That is becoming more remote.  However, the fact that more than one is included may be seen to be related to 
the partnership rather than to something someone does individually. 

Finally, proposed subsection (2)(d) states -  

the firm acts for the corporation. 

It could be said that if someone employed by a firm acts for a corporation and becomes a director of the 
corporation, that is plainly being done to strengthen the relationship between the firm and the corporation to keep 
it as a client.  Therefore, the person who becomes a director is doing it for the benefit of the firm and therefore is 
acting in the ordinary course of business. 

Why has this issue become important?  It is because since 1961 the law relating to the liability of directors has 
become increasingly strict.  The consequences of a breach by a director have become more and more serious.  
When the first legislation regarding this matter was enacted, large numbers of professional people - principally 
lawyers - immediately resigned as directors of companies.  As lawyers they knew exactly what the consequences 
of the new provisions were and they were not prepared to be caught by them.  A director involved in fiduciary 
duties can be caught by such legislation not for any wrong he does, but for the matters he overlooks.  It is very 
easy for one to get caught if one is not paying a huge amount of diligence to what one is doing.  The safe thing to 
do is to resign.  Various things happen to attract people back again.  The introduction of directors’ liability 
insurance was one of the first things that happened.  Even though a person might be found liable, he had an 
insurance that paid for any liability.  That was fairly important, because the sums of money could be significant, 
especially, for instance, if a bankrupt company were trading while insolvent and that person was one of the 
directors.  If a company knowingly traded while insolvent and a person were prosecuted for that as a director, he 
could be personally sued for the losses of the company that had been incurred since it traded without being 
solvent.  That could amount to many millions of dollars.  People were not too keen to incur that sort of liability 
without some sort of insurance.  It is very akin to professional indemnity insurance. 
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For a time, lawyers’ personal indemnity insurance, for instance, covered company directors’ liability.  A person 
did not have to have separate directors’ liability insurance; he could get it through his ordinary PI insurance.  
After a few rather disastrous claims against the professional indemnity insurers of some of the major professions, 
one of the exclusions that went into professionals’ PI insurance policies was that they were not insured for any 
directors’ liability.  At that stage the person was completely open to liability unless he could get his insurance 
somewhere else.  The result was that professional people, who are very valuable on boards, ceased to go on 
them.  If they did go on boards, they usually had to get extra and separate insurance and pay for it over and 
above the ordinary PI insurance, but this became extremely expensive.  That was not welcomed by the partners, 
because the net result often was a loss.  A person could end up paying more by way of professional indemnity 
insurance, or directors’ liability insurance, than he was getting in directors’ fees. 

There is obviously a fine line to be drawn between having a person liable and not having that person there at all.  
It is in the interests of good corporate governance that we have directors who can contribute positively to the 
proper governance of a company.  Even the most skilled and useful people are not prepared to serve on the board 
because of the liabilities, or at least they cannot get permission from their partners to serve on the board because 
they are worried that they will be caught and they will not have insurance.  I should explain that: if the partner, 
as part of this deal, manages to get directors’ liability insurance as a director, it does not insure his partners; it 
only insures him or her.  They are left uninsured.  People were saying that they would not agree with that person 
being a director. 

As a matter of course, I do not know of any partnership in which it would be proper or appropriate for a partner 
to become a director of a company without the permission of the other parties, because under most partnership 
agreements a person is obliged to give his whole time and effort to the partnership.  He is not allowed to go off 
on private forays acting as a director of a company.  Most companies have actually introduced rules to that 
effect.  My own partnership before I came to Parliament had such a rule.  A person could not become a director 
without getting consent of his co-partners.  It is very likely that a partner will not have obtained that agreement, 
and it is very likely that he will not get that agreement because the consequence of it is that the partner will be 
sued and, therefore, the partners do not want to know anything about it.  Similarly, if a person is obliged to put 
his whole time and attention into his partnership, he is obliged to account for his fees.  He cannot do something 
during partnership time and put the money into his own pocket.  Obviously he has to account to the partnership.  
Similarly, I was a director of some companies, one of which I am still a director, and the fees that I gained as a 
director I paid into the firm, because obviously I performed my director’s duties during my normal time 
attending the office. 

Hon Dee Margetts:  Do you now donate those fees to the Legislative Council? 

Hon PETER FOSS:  No, I do not.  I am not in partnership with the Legislative Council; at least not that I am 
aware of.  The honourable member should let me know if I am in partnership with her, because I would like to 
dissolve it immediately. 

Hon Ljiljanna Ravlich:  That is a bit mean. 

Hon PETER FOSS:  Normally a person can choose who his partners are, and Hon Dee Margetts is not high on 
my list of people I would choose to have as a partner. 

Hon Dee Margetts:  Perhaps you could pay it back to your constituents. 

Hon PETER FOSS:  Why?  I hoped to be able to continue a legal practice when I was in Parliament.  I was 
greatly disappointed when I found out that I did not have time to do so.  A time-honoured tradition in the House 
of Commons is that even the Attorney General receives a massive increase in pay after becoming the Attorney 
General, simply because of all the good jobs he gets as a result of being the first law officer.  However, I digress, 
and I did promise the Leader of the House that I would deal with this matter expeditiously.  I would hate to be 
diverted from doing so by the specious remarks of Hon Dee Margetts. 

The last two ways are not quite so obvious, but one can see how they happen and how they can be seen as ways 
of alleging that people are directors of a firm or corporation.  There are problems with being a director and being 
the legal adviser.  The same person cannot be the legal adviser and the director.  The idea is to try to encourage 
partnerships - whether accountants, financial advisers, lawyers or whoever - or anybody with a professional skill 
who operates in a partnership, when that professional skill would be useful for the corporate governance of a 
company.  These people would be useful to have on a board; they could operate by way of a partnership but their 
partners would not give them permission to serve as a director because of the potential liabilities.  That is not 
good for good governance.  This does not in any way affect the liability of the person who is the director.  The 
person who becomes a director still remains liable as a director.  This does not in any way change the liability of 
the director.  It means that people who are not directors - those who are merely the partners of that person - will 
not be caught by section 17 merely because of these facts.  It does not mean that they are not partners or they are 
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not liable; what it means is that these facts are themselves, or a combination of them, not enough to establish the 
factual basis for liability under section 17.  That is simply what it does.  It is being done because it is recognised 
that it will lead to one of two consequences: either an unnecessary financial imposition on the professional 
indemnity insurance of a partnership, leaving it out of pocket by virtue of one of the partners serving as a 
director; or, more likely the skills that could have been brought to the corporate governance will be lost because 
people will not be given permission by their co-partners to serve as directors of a corporation because they, the 
co-partners, are not prepared to allow the firm to be exposed to a liability for an act when they really have no 
capacity to direct that person in a position that is not part of the mainstream area of that firm. 

Why are we doing this?  It is rather like Pitt’s window tax: it seemed a good idea at the time; that is, when we 
increased the liability for directors.  I do not have a problem with that, but when we increased the liability for 
directors, we failed to appreciate the flow-on effect in other areas that has an ability to flow back again.  Rather 
than increase corporate governance, it has the capacity to lower corporate governance in private corporations by 
denying the skills of the best people needed to assist them.  It is still possible to find the partners liable under 
section 17 of the act but not merely by establishing the facts set out in clause 3 or any combination of them.  
Something else will be needed to establish that liability.  This is a very sensible and simple bill and the 
opposition supports it.  

HON DEE MARGETTS (Agricultural) [8.50 pm]:  I thank the Attorney General for providing a briefing for 
me on this bill today.  I was a little concerned that a professional group had lobbied for a change that might give 
people immunity from poor action or unconscionable behaviour in a corporate sense that other people were 
unable to access.  I was pleased to be assured that the bill will not mean that part of the assets of a partnership 
would not be available if a partner was involved in wrongdoing in a corporate activity.  If a partner engaged in a 
corporate board harms other people and is sued, that portion of the partnership is still accessible to claims of 
damages.   

I guess it remains to be seen whether the changes, which I understand other states have also adopted - with the 
exception, I believe, of Tasmania - have resulted in any cases requiring proof of the level of involvement of a 
partnership.  Obviously the definitions in the 1985 legislation made it quite clear.  I guess it will be necessary to 
prove the qualitative engagement of a partnership - how fully involved the partnership was - in a court of law in 
order to access the assets of the partnership.  

I understand the Law Society of WA has lobbied for this change but that no groups or individuals have lobbied 
against it.  However, I would appreciate some feedback from the minister on whether any test cases have arisen 
in the other states.  I understand the legislation in its present form has been in place for 20 years.  It is not always 
appropriate to adopt legislation just because other states have it.  I look forward to the minister’s response.  

HON LJILJANNA RAVLICH (East Metropolitan - Minister for Education and Training) [8.53 pm]:  I 
thank honourable members for their contributions to this debate and for their support.  This is a very simple bill 
containing only one substantive clause to amend section 17 of the Partnership Act 1895.  It is, nonetheless, a 
very important bill.  

I understand that Hon Peter Foss, when he was Attorney General, initiated some of the moves that have led us to 
this change.  The legislation will bring this state into line with other states, bar Victoria.  I understand Hon Dee 
Margetts indicated it was Tasmania, so I will clarify that.  These changes were strongly supported and promoted 
by the Institute of Company Directors and the Law Society to achieve uniformity throughout Australia.   

Hon Dee Margetts referred to the possibility of the bill being driven by special interest groups seeking an 
advantage.  That is not my understanding; it was driven by solid motives, as has been very well explained by the 
Attorney General, particularly about the need to encourage professionals who presently practise in partnerships, 
such as lawyers, doctors, accountants and the like who want to take up directorships in corporations.  This 
legislation will assist them to achieve that.  

The bill will ensure that a partner will not be liable for the wrongdoing of another partner while the partner is 
acting as a director of a corporation simply because of the four key factors - the firm’s agreeing to his becoming 
a director, his director’s remuneration being paid by the firm, one of the partners is a director of the corporation 
or the firm acts for the corporation.  In other words, the mere existence of those circumstances will not be 
enough to establish that a partner was acting in the ordinary course of the business of the firm or with the 
authority of his co-partners when involved in that wrongdoing.  More will be required and that is the key.  
Before the firm is liable, it must be proved that the partner-director was in fact acting in the ordinary course of 
business of the firm or with the authority of his co-partners when he was involved in that wrongdoing.  That last 
sentence is paramount.  Partnerships of all sorts exist.  It seems very unfair that under the current provisions, 10 
directors or partners must share liability if one partner acts in breach of the Corporations Act.  This legislation is 
long overdue and will have a very positive effect.  I am pleased that the house has chosen to give this bill its 
support.  
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Question put and passed.  

Bill read a second time. 

Leave granted to proceed forthwith to third reading. 

Third Reading 

Bill read a third time, on motion by Hon Ljiljanna Ravlich (Minister for Education and Training) and 
passed. 

House adjourned at 8.58 pm 

__________ 
 


